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| . | NTRODUCTI ON

A PURPGSE AND | NTENT

The 1997 Enforcenent Response Qui dance (ERG consists of a set
of guiding principles, policies and procedures, all of which
collectively establish a framework for DEP to use in exercising its
enforcenment authority and discretion in determ ning appropriate
enf orcenment responses. Sone portions of the ERG are newy
devel oped gui dance and policies, and sone portions have been
i npl enented for sone tinme. A conplete index of ERG conponents is
attached to this docunent.

The ERG is intended to enhance the fairness, consistency,
predictability, deterrence value and efficiency of the DEP
enforcenment process. The principles and policies contained in the
ERG are intended to gui de DEP managers and staff in

1) desi gni ng appropri ate case-specific enforcenent
strategi es; and

2) devel opi ng conprehensi ve conpliance assurance
strategi es.

In addition, the ERGis intended to further the overal
m ssi on of DEP by advanci ng certain goals and objectives,
including, but not limted to:

1) pol lution prevention principles outlined in MG L
Chapter 211, the Toxics Use Reduction Act;

2) mul ti medi a, whole-facility approach to conpliance
assurance and enforcenent;

3) conpr ehensi ve conpl i ance assurance and enf or cenment
strategies in Massachusetts watersheds; and

4) i nnovative regul atory approaches that target DEP s
[imted resources on actions which yield greatest protection
and optim ze protection by increasing flexibility for, and
accountability of the regulated community.



Finally, the ERGis intended to hel p DEP nanagers and staff
use sound professional judgnent. The ERGis not intended to be a
substitute for the use of sound professional judgnent.

B. RELATIONSH P TO OTHER AGENCY GUJ DANCE AND
PCLI CY

The ERG is effective on April 26, 1997, and on that date
super sedes the 1986 Conprehensi ve DECE Enf orcenent Policies and
Qui del i nes.

To the extent that conponents of the ERG are not inconsistent,
all conponents should be read in conjunction with one anot her,
and, collectively, define the DEP enforcenent program

If a regulated entity is deened eligible for consideration
under one of the policies set forth in ERG Section V. (A-GQG, the
regul ated entity may not receive additional penalty mtigation for
satisfying conditions under other mtigation policies for the sane
violations, unless explicitly permtted wthin the terns of the
pol i ci es.

The ERG applies to all enforcenent actions taken under the
authority of all Mssachusetts environnental statutes and
regul ati ons adm ni stered by DEP, and all Federal environnental
statutes and regul ati ons del egated to Massachusetts and
adm ni stered by DEP, except where a case:

1) falls wthin a category explicitly exenpt pursuant to a
conpr ehensi ve conpliance assurance initiative approved by an
Assi stant Comm ssioner with input fromthe Ofice of
Enforcenment (e.g., the BWP Printers Partnership Project);

2) is subject to a programstatute or regulation that requires
a result at variance with the ERG in which case that statute
or regul ation shall govern; or

3) appl i es enforcenent actions unique to MG L. Chapter
21E, as that termis defined in ERG Section Il (except where
the ERG specifically refers to such actions).

The ERG al so applies to all enforcenent cases pendi ng as of
the effective date of this policy in which DEP has not reached



agreenent in principle with the regulated entity on the specific
ternms of a resolution. The ERG also applies to all enforcenent
cases conmmenced after the effective date of this policy.

There nmay be exceptional cases not adequately addressed by the
ERG I n those cases a decision to act at variance with the ERG
shoul d be di scussed in advance with the appropriate Regi onal
Enf orcenent Review Commttee, and nust be approved by the Regi ona
Director, or Assistant Conm ssioner for cases in which the lead is
in Boston, with input fromthe Ofice of Enforcenent.

C.  LEGAL EFFECT

The gui dance, policies and procedures set forth in the ERG do
not constitute final agency action, and are intended solely as
gui dance for DEP enpl oyees in the exercise of enforcenent
authority. The ERGis not to be relied upon to create rights,
duties, obligations, or defenses, inplied or otherw se, enforceable
at lawor in equity, by any person in litigation with DEP. This
gui dance is not intended to, nor does it, constitute "regul ati ons"
as that termis used in MG L. Chapter 30A. DEP reserves the right
to act at variance with this guidance, and to change the gui dance
and procedures, at any tinme w thout public notice.

In general, the followng |aws and regul ations will govern the
rel ease of disclosures nmade pursuant to any provisions and policies
within the ERG MGL. Chapter 4, Section 7; MGL. Chapter 66,
Section 10; 310 GWR 3.00; and 950 CWR 32.00. Any material clained
to be confidential will be treated in accordance with 310 CVR 3. 00.

1. DEFI N TIONS

For the purposes of this guidance and the policies
incorporated within, the following definitions apply. Sone terns
or concepts defined bel ow may al so be described nore fully within
ot her rel evant sections of the ERG

"Adm ni strative consent order"” (also known as "consent order")
means an admnistrative order that is agreed to in witing by the
regul ated entity agai nst whom nonconpliance is alleged or who may
be obligated to conply with a statute or a regulation, and is thus
not subject to admnistrative appeal. A consent order may be
negoti ated and executed either in advance of an adm nistrative



order being issued unilaterally, or in settlenent of an appeal
followi ng the issuance of an admnistrative order. 1In all other
respects, a consent order is the sanme as an adm ni strative order
[ NOTE: Consent orders negotiated pursuant to MG L. Chapter 21E
may not al ways all ege nonconpliance, but instead may specify
details of cleanup actions and a schedul e for conpletion.]

"Adm ni strative order"” (also known as "unilateral order" or
"order") neans a docunent, generally subject to appeal, issued by
DEP to one or nore regulated entities, that:

1) specifies a requirenent(s) with which the regul ated
entity failed to conply;

2) speci fies an occasion(s) on which the alleged
nonconpl i ance was di scover ed,

3) requires the regulated entity to take appropriate
response action to achieve and/or maintain conpliance with
statutory or regulatory requirenments by a specific date or
dat es.

[ NOTE: An Order of Conditions issued pursuant to MG L. Chapter
131, Section 40 is an approval, not an adm nistrative order. In
addition, this definition does not include orders issued pursuant
to Chapter 21E, Section 10(b).]

"Alternative paynent plan" refers generally to several nethods
that DEP may use to collect paynent of an admnistrative penalty as
an alternative to one |lunp sumpaynent of the penalty. The
preferred method of collection is paynment of one | unp sum
However, if a regulated entity denonstrates financial hardship, DEP
may consider an alternative paynment plan in order to obtain ful
conpl i ance and as much of the prescribed penalty as possible. Any
agreenent enabling paynment through an alternative nethod nust be
contained in a consent order. The alternative paynent plan
options, in order of preference, include, but may not be limted to
the foll ow ng:

1) Instal |l nent paynment plan nay be used to obtain ful

paynment of a prescribed penalty by allowing a regulated entity
to pay the penalty in periodic installnents over the course of
one year fromthe effective date of the consent order (e.g.

an $8,000 penalty is paid in four installnents of $2,000, each
instal l mrent being due on the 1st of each nonth over a four
nont h peri od).




2) Del ayed paynent plan may be used to obtain full paynent
of a prescribed penalty by allowing a regulated entity to
del ay paynent of one lunp sumfor a period of tinme not to
exceed one year fromthe effective date of the consent order
(e.qg., regulated entity nust pay full $10,000 penalty within
90 days following effective date of consent order).

[ NOTE: In addi tion, a suspended penalty nmay be considered as an
alternative paynent option. However, a stipulated penalty is not
considered an alternative paynent option. (See definitions of
"suspended penalty” and "stipul ated penalty” below ) In addition,
per formance of a Suppl enmental Environnental Project (SEP) is not
considered an alternative paynent option. However, a regul ated
entity's agreenent to performa SEP nay be considered evi dence of
good faith, and thus be used to mtigate a penalty. (Refer to:
DEP InterimPolicy on Supplenental Environnental Projects (PCLICY
ENF- 97. 005) .)

"Approval " means any permt, license, certificate, fornal
determnation, registration, variance, statenent, opinion,
notification, plan or other approval, or other form of perm ssion
i ssued by or required by DEP or any of it divisions, pursuant to
any statute or by regulation or order of DEP. [NOTE: The term
"notification" within this definition does not include
notifications of releases or threats of release of oil/hazardous
materials pursuant to MG L. Chapter 21E. ]

"Billing and Accounts Receivable Subsysteni (BARS) refers to
a subsystem of the Massachusetts Managenent Accounting and
Reporting System (MVARS) which is used by DEP and the Conptroller's
Ofice to bill, track and coll ect paynent of fees and
adm ni strati ve penalty noney due the Commonweal t h.

"Cal cul ati on Gui dance" refers to the DEP Cuidelines for
Calculating Admnistrative Penalties (POLI CY ENF-90.001).

"Case Screening Commttee" (CSC) is an internal review group,
consisting of representatives fromDEP, the Environnental Strike
Force and O fice of the Attorney Ceneral, which neets regularly to
review and strategize specific enforcenment cases for
appropri ateness and consi stency of enforcenent response, including
whet her judicial prosecution may be appropri ate.

"Conpliance assi stance" (al so known as techni cal assistance)
is information or assistance provided by DEP, another government
agency or government supported entity, public or private, to help
the regul ated comunity conply with | egally nmandated environnent al
requi rements. Conpliance assi stance does not include suggestions



or information about how to correct and prevent violations that may
be received frominspectors during enforcenent inspections or as a
result of enforcenent actions. [NOTE Conpliance assistance is
defined here for use in the DEP InterimPolicy on Conpliance

I ncentives for Small Business (POLICY ENF-97.002) and DEP Interim
Policy on Conpliance Incentives for Muinicipalities (PQOLI CY ENF-
97.003), and does not apply to "conpliance assistance" as that term
is defined in the Audit Program pursuant to MG L. Chapter 21E and
310 CWR 40. 0006. ]

"Court order" is a docunent issued in witing by a court to
one or nore person(s), and that requires the person(s) to take, or
refrain fromtaking specified action. A court order may be agreed
toin witing by the parties and approved by the court, or it may
be issued by the court w thout agreenent of the parties. There are
three types of court orders pertinent to the ERG and defi ned
bel ow. permanent injunction; prelimnary injunction, and tenporary
restraining order.

"DEP" or "the Departnent" each refer to the Massachusetts
Depart ment of Environnental Protection.

"Due diligence" enconpasses the regulated entity's systematic
efforts, appropriate to the size and nature of its business, to
prevent, detect and correct violations through all of the
fol |l ow ng:

1) Conpl i ance policies, standards and procedures that
identify how enpl oyees and agents are to neet the requirenents
of laws, regulations, permts, certifications and other
sources of authority for environnental requirenents;

2) Assi gnnment of overall responsibility for overseeing
conpliance with policies, standards, and procedures, and
assignments of specific responsibility for assuring conpliance
at each facility or operation;

3) Mechani sns for systematically assuring that conpliance
policies, standards and procedures are being carried out,
including nmonitoring and auditing systens reasonably desi gned
to detect and correct violations, periodic evaluation of the
overal | performance of the conpliance nanagenent system and a
means for enpl oyees or agents to report violations of
environmental requirenents without fear of retaliation;

4) Efforts to comuni cate effectively the regul ated
entity's standards and procedures to all enployees and ot her



agents, including those concerning disclosure of information
about chem cal s;

5) Appropriate incentives to managers and enpl oyees to
performin accordance with the conpliance policies, standards
and procedures (e.g., specific responsibilities enbodied in

j ob descriptions and sanctions through appropriate

di sciplinary mechanisns for failure to perforn); and

6) Procedures for reporting rel eases and for the pronpt and
appropriate correction of any viol ations, and any necessary
nodi fications to the regulated entity's programor facility to
prevent future violations and rel eases; and

7) Use of appropriately licensed, qualified or, where
requi red, mandated experts (e.g., licensed hazardous waste
facility, TURA planner, Licensed Site Professional).

"Econom c benefit" refers to an adjustnent factor that MG L.
Chapter 21A, Section 16 and 310 CVR 5.00 require DEP to consider in
cal culating the anount of an adm nistrative penalty. DEP
Quidelines for Calculating Admnistrative Penalties, (PO.LICY ENF-
90.001) provide that economc benefit should be cal cul ated and
added to the gravity based penalty whenever there is an indication
t hat nonconpliance resulted in del ayed conpliance costs, avoi ded
conpl i ance costs, and/or profits fromunlawful activity.

"Enforcenent actions unique to MG L. Chapter 21E" refers to
an enforcenent action taken that is unique to MG L. Chapter 21E
and may include the issuance of Notices of Responsibility, Notices
of Response Action, Notices of Audit Findings, Requests for
I nformation, orders pursuant to MG L. Chapter 21E, Section 10(b),
Cost Recovery Demand Letters, Liens, Notices revoking DEP permts,

and Notices of Determnation Voiding a Response Action Qutcone.
Those actions invoke the provisions or authority of MG L. Chapter
21E and the Massachusetts Contingency Plan, and have been further
defined in ERG Section I11.G

"Environnental audit" is a systematic, docunented and
obj ective review and eval uation perfornmed by a regulated entity, or
perfornmed by a third party, to determne whether a facility is in
conpliance with all applicable environnental requirenents, and if
not, which recomends appropriate and tinely action to correct
exi sting violations, and prevent, detect and correct future
violations, including efforts described in the definition of "due
diligence" above. [NOTE: This definition is intended for use in
the DEP InterimPolicy on Incentives for Self-Policing:
Envi ronnental Audit Policy (PQLICY ENF-97.004), and does not apply




to the audits or response actions performed pursuant to MG L.
Chapter 21E. ]

"Environnental audit report” neans the anal ysis, conclusions,
and recommendations resulting froman environnental audit, but does
not include data obtained in, or testinonial evidence concerning,
the environmental audit. [NOTE Environnental audit report as
defined here is for use in the DEP InterimPolicy on Incentives for
Self-Policing: Environnental Audit Policy (PCLICY ENF-97.004), and
does not apply to the Notice of Audit Findings used in the Audit
Program of the DEP Bureau of Waste Site O eanup. ]

"Environnental Justice" refers to the fair distribution of
environmental protection and resources relative to prograns and
policies designed to reduce the risk to public health and the
environment, wth the goal of inproving the quality of life in | ow
i ncone communities and communities of color.

"Expedited Penalty Assessnent Notice" (EXPAN) is a Penalty
Assessnent Notice that may be issued:

1) during, or within a very short period of time follow ng
an inspection;

2) in response to six or fewer violations of requirenents
specifically identified as qualifying for use of an EXPAN, and

3) for which a Notice of Nonconpliance or Field Notice of
Nonconpl i ance has previously been issued.

In all other respects, an Expedited Penalty Assessnent Notice is
the same as a Penalty Assessnent Noti ce.

"Field Notice of Nonconpliance" (Field NON or FNON) is a
Noti ce of Nonconpliance that may be issued in the field inmedi ately
following an i nspection in response to six or fewer violations of
requirenments specifically identified as qualifying for use of a
FNON. In all other respects, a Field Notice of Nonconpliance is
the same as a Notice of Nonconpli ance.

"H gher level enforcenent" means an enforcenent response wth
consequences nore severe than those resulting froma Notice of
Nonconpl i ance, and includes admnistrative orders, Penalty
Assessnent Notices, admnistrative consent orders (with or without
penal ties), Notices of Response Action, permt and |icense
sanctions, and civil and crimnal judicial prosecution. These
actions may involve circunstances where DEP perforns response




actions and then seeks cost recovery pursuant to MG L. Chapters
21E and 21H

"Muni ci pal environnental audit" is a systematic, docunented
and objective review and eval uati on undertaken by a nunicipality
and perforned either by qualified nmunicipal staff, or by a
qualified third party, including consultants or vol unteer
comm ttees performng watershed assessnents, to determ ne whether a
muni ci pal facility, operations under the control of an individual
nmuni ci pal departnent, or mnunicipality-w de operations are in
conpliance with all applicable environnental requirenments, and if
not, which recomends appropriate and tinely action to correct
exi sting violations, and prevent, detect and correct future
violations, including efforts described in the definition of "due
diligence" in ERG Section Il. [NOTE: This definition does not
apply to the audits or response actions perforned pursuant to
M G L. Chapter 21E.]

"Muni ci pal environnental audit report” means the anal ysis,
concl usi ons, and recommendati ons resulting froma mnuni ci pal
environmental audit, but does not include data obtained in, or
testi noni al evidence concerning, the environnental audit. [NOTE
This definition does not include Notice of Audit Findings used in
the Audit Program of the DEP Bureau of Waste Site O eanup. ]

"Municipality" means any city or town, now or hereafter
created or established under general |aw or special act, and
regul at ed under Massachusetts or Federal environnental |aws
adm ni stered by DEP

"Notice of Nonconpliance” (NON) neans a witten notice given
to a regulated entity by DEP and whi ch says that the regul ated
entity has failed to conply on any specified occasion with one or
nore requirenents.

"Pattern of Nonconpliance" is described in MG L. Chapter 21A
Section 16 and 310 COWR 5. 13 as possi bly existing when any of the
following criteria are evident:

1) the regul ated entity has received at | east one NON from
DEP asserting violations of the sane requirenents during the
previous five-year period,

2) the regulated entity has received two or nore NONs
asserting violations of different requirenents during the
previous four-year period,



3) violations previously and currently observed occurred at
the sanme facility;

4) violations previously and currently observed, considered
toget her, indicate

a) a potential threat to public health, safety, or
wel fare, or the environnment; or

b) an interference wwth DEP's ability to efficiently
and effectively adm nister its prograns; or

C) an interference wwth DEP's ability to efficiently
and effectively enforce any Requirenent to which MG L.
Chapter 21A, Section and 310 CVR 5. 00 apply.

In addition, DEP may consider, but is not limted to
considering, the followng criteria in determning whether a
pattern of nonconpliance exists:

1) what the regulated entity did to prevent the
nonconpl i ance;

2) what the regulated entity did, and how quickly the
regul ated entity acted, to return to conpliance;

3) what the regulated entity did, and how quickly the
regul ated entity acted, to renmedy and mtigate whatever harm
may have occurred as a result of the nonconpliance;

4) t he actual and potential damages suffered, and actual or
potential costs incurred, by the Commonweal th, or any other
person, as a result of the occurrence of the nonconpliance.

(Refer to 310 GVR 5.13: Pattern of Nonconpliance.)

"Penalty Assessnent Notice" or "Notice of intent to assess a
civil admnistative penalty" (PAN) each refer to a witten notice
that DEP is seeking to assess a Penalty pursuant to MG L. Chapter
21A, Section 16 and 310 CVMR 5.00. Wen a Penalty Assessnent Notice
is issued unilaterally, it is subject to adm nistrative appeal .

"Penalty exposure" refers to the maxi mum potential penalty
anount, prior to nmaking any downward adj ustnments based on
mtigating factors, for which a regulated entity is potentially
liable and is based solely on the gravity of the violations.
Penal ty exposure includes upward adjustnents nade to the base
nunber on the basis of:
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* the actual and potential inpact of the violations;

* the actual or potential costs incurred, and actual and
potenti al damages suffered, by the Commonweal t h;

* the duration of the nonconpliance; and

* the extent to which the regulated entity deviated from

requirements.

Penal ty exposure does not otherw se reflect any consi derations
specific to the regulated entity in a particular case which may
result in mtigating the penalty.

"Penalty Statute and Requl ations" refers to MG L. Chapter
21A, Section 16, the Gvil Admnistrative Penalty Statute, and
i npl enenting regulations at 310 CVR 5. 00.

"Permanent injunction” is a court order issued after a case is
fully litigated. A permanent injunction can be issued in any
appropri ate case (whether or not there is an energency) in order to
conpel or restrain specified conduct, and may | ast for any
appropriate length of tine.

"Person" [Refer to definition of "Requlated entity".]

"Prelimnary injunction” is a court order issued after
opportunity for hearing but before a case is fully litigated. A
prelimnary injunction can be issued in any appropriate case
(whether or not there is an energency) in order to conpel or
restrain specific conduct, and may | ast for any appropriate |length
of time. However, because the case has not been fully litigated, a
prelimnary injunction is an interi mmneasure that should be
replaced in due course by final measures.

"Public health, safety and welfare" refers to hunan health,
safety and wel fare.

"Punitive penalty" is that portion of an adm nistrative
penalty which reflects the gravity of the violations, duration of
nonconpl i ance, behavi or and financial condition of the regul ated
entity and other relevant public interest considerations. A
punitive penalty includes adjustnments fromthe base nunber, as
described in the DEP Quidelines for Calculating Admnistrative
Penal ties (PQLICY ENF-90.001)(the "Cal cul ati on CGui dance"), on the
basi s of:
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* the actual and potential inpact of the violations;

* the actual or potential costs incurred, and actual and
potenti al damages suffered, by the Commonweal t h;

* mul ti pl e days of occurrence;

* exi stence or |lack of good faith;

* financial condition of the regulated entity; and

* any other relevant public interest considerations.

[ NOTE: Punitive penalty does not include that portion of the
penalty representing the regul ated entity's econom c benefit or
gain fromnonconpliance. Al so, punitive penalties do not include
Nat ural Resource Damages recoverable pursuant to MG L. Chapter 21E
or CERCLA. ]

"Regi onal Enforcenent Review Commttee" (RERC) refers to an
internal review group in each DEP Regional office which neets
regularly to review and strategize specific enforcenent cases for
appropri ateness and consi stency of enforcenent response.

"Requl ated entity" (or "person") means any agency or politica
subdi vi sion of the Commonweal th, any state, public or private
corporation or authority, individual, trust, firm joint stock
conpany, partnership, association, or other entity, or any group
thereof, or any officer, enployee, or agent thereof. Wthout
l[imting the generality of the foregoing, the term"regul ated
entity" shall also include

1) any city, town, district, or body politic of the
Commonweal t h, and

2) any agency or authority of the Federal governnent
whenever, as a matter of Federal |aw, that Federal agency or
authority is required to conply wth State law, and is subject
to State-inposed penalties for nonconpliance.

"Requi renent" means any statute, regulation, order, |icense or
approval issued or adopted by DEP, or any |aw which DEP has the
authority or responsibility to enforce.

"Smal | busi ness" includes a person, corporation, partnership,
or other entity enploying fewer than ten (10) persons (neasured as
FTE equi val ents on an annual basis [2000 hours per year of
enpl oynent], including contract enployees) to manufacture a product
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or to provide a service, and which does not fall into one or nore
of the follow ng categories:

1) | arge quantity generator of hazardous waste, hazardous
waste facility or Level II1l recycler of hazardous waste
pursuant to MG L. Chapter 21C and 310 CGVR 30. 000;

2) NPDES maj or source pursuant to MG L. Chapter 21,
Sections 26-53 and 314 CWR 3. 00;

3) air quality major source pursuant to 310 GWR 7. 00;

4) TUR filer pursuant to MGL. Chapter 211, the Toxics Use
Reducti on Act;

5) a solid waste disposal or recycling facility pursuant to
Chapter 584 of the Acts of 1987, MG L. Chapter 21A Sections
2 and 8, and Chapter 111, Section 150A and 310 CWR 19. 00;

6) any facility or location owed and/or operated by | ocal,
county, state or Federal governnent;

7) branch offices, divisions, or subsidiaries of a business
that in the aggregate enploys ten or nore persons; or

8) a location franchi sed by a parent corporation.

"Stipulated penalty” is a settlenent provision in which a
regul ated entity agrees to pay a predeterm ned penalty anount for
future violations of specified requirenents. A stipulated penalty,
which sets a pre-determ ned penalty anmount for future
nonconpl i ance, should not be confused with a suspended penalty for
past nonconpliance, paynent of which may be triggered by future
nonconpl i ance.

"Suppl enmental environnental projects” (SEPs) are
environnental ly beneficial projects which a regulated entity agrees
to undertake, or to cause to be undertaken, in settlenent of an
enforcenent action, but which the regulated entity is not otherw se
legally required to perform

1. "Environnentally beneficial" nmeans a SEP nust inprove,
protect, or reduce risks to public health, safety or welfare,
or the environnent at large. Wile in sone cases a SEP may
provide the regulated entity with certain benefits, the
project nust primarily benefit the public health, safety, or
wel fare, or the environnent.
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2. "In settlenment of an enforcenent action" neans: 1) DEP
has the opportunity to hel p shape the scope of the project
before it is inplenented; and 2) the project is not conmenced
until after DEP has identified a violation.

3. "Not otherwise legally required to perforn neans the
SEP is not required by any federal, state or local |aw or
regul ation. Further, SEPs cannot include actions which the
regul ated entity may already be required to perform as
injunctive relief in the instant case; as part of a settlenent
order in another legal action; as a result of any contractural
obligation, by state or local license or permt, or other
state or local requirenments. SEPs may include activities
which the regul ated entity will becone legally obligated to
undertake two or nore years in the future. Such "accel erated
conpl i ance" projects are not allowable, however, if the

regul ation or statute provides a benefit (e.g, a higher
emssion limt) to the regulated party for early conpliance.

"Suspended penalty" is a settlenment provision in which DEP
agrees to suspend paynent of all or a portion of a penalty,
provi ded that the regulated entity does not violate particular
requi renments specified in the consent order. |In the event that the
regul ated entity violates the consent order, the suspended anount
of the penalty for past violations becones fully due upon demand by
DEP. In addition to paynent of the suspended penalty, the
regul ated entity may be subject to further enforcenment for the
current violations. [NOTE A suspended penalty nmay be used as an
alternative paynent option where a regulated entity denonstrates
financi al hardship, although it is not a favored option.]

"Tenporary restraining order” (TRO is a court order issued at
t he request of one of the parties on very short, or no notice to
one or nore of the other parties in a case, and with mnimal, or no
opportunity for hearing before the TROis issued. Because the
opportunity for hearing is so limted, TRGOs are issued only in
response to energencies, and may not |ast |onger than 10 days
wi t hout the express perm ssion of the court.

"Voluntary" means freely perfornmed, and not as a result of
being required by statute, regulation, license, permt,
admni strative or judicial order, consent order or agreenent.
[ NOTE: Vol untary does not include perfornmance of self-
certification statenments under the DEP Environnental Results
Program or response actions perforned by Potentially Responsible
Parties pursuant to MG L. Chapter 21E.]
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"Wat ershed” is a region or area neasured in a horizontal
t opogr aphi ¢ di vide which directs surface runnoff from
precipitation, normally by gravity, into a streamor a body of
i mpounded surface water.

"WIlful blindness" is the deliberate avoi dance of | earning
facts or the failure to acquire specific know edge when ot her facts
are known that woul d i nduce nost people to acquire the specific
know edge i n question.

1 '1'l1. APPROPRI ATE ENFORCEMENT RESPONSE - GU DI NG
PRI NCI PLES AND PRESUVPTI ONS

The Penalty Statute and Regul ati ons and vari ous program
statutes provide enforcenent options fromwhich DEP nmay select to
address nonconpliance. The selection of an appropriate enforcenent
response is integral to the DEP enforcenent program Upon
di scoveri ng nonconpl i ance, DEP nmanagers and staff w |l be guided by
the follow ng principles and presunptions in determning an
appropri ate response. The principles and presunptions apply to al
regul ated entities, except as otherw se provided.

A, CGENERAL PRI NCl PLES

1. Whenever DEP staff di scover nonconpliance, the
nonconpl i ance will be addressed by an appropri ate enforcenent
response which will, at a mni num

a) docunent the nonconpli ance;
b) achieve a pronpt return to conpliance;

c) whenever feasible, renmedy the adverse inpacts of
nonconpl i ance;

d) escal ate as appropriate based upon the conduct and
conpliance history of the violator and ot her rel evant
factors;

e) 1npose sanctions which are credi ble and proportional
to the nature and severity of the offense; and
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f) I npose sanctions which are severe enough to deter
future nonconpliance effectively by the regulated entity
and others in the regul ated comunity.

2. The Penalty Statute and Regul ati ons provide that when
DEP addresses nonconpl i ance through the admnistrative
process, it nust address the nonconpliance either by issuing a
witten notice alleging nonconpliance or by assessing an
admni strati ve penalty.

3. A verbal warning alone is not an appropriate enforcenent
response to the occurrence of nonconpliance. Wen a verbal
warning is given, it should be supported by an appropriate
enf orcenent response (e.g., a witten notice alleging
nonconpl i ance or a penalty).

4. A warning letter is not an appropriate enforcenent
response to the occurrence of nonconpliance, and should not be
used in lieu of a witten notice alleging nonconpliance (e.g
FNON, a NON, an order or a consent order), unless the use of a
warning letter is specifically authorized by an Assi stant

Comm ssioner, with input by Ofice of Enforcenent, to

ef fectuate the purposes of a conprehensive conpliance
assurance initiative. Exanples of initiatives or prograns in
whi ch use of a warning |etter has been specifically authorized
i ncl ude:

a) Cean State Program (Executive Order 350) -- In
matters in which nonconpliance would nornmally nerit a
NON, DEP will send a letter notifying the agency or
authority of the nonconpliance and extending an
opportunity to handle the matter first through the O ean
State program

b) BWP Printers Environnmental Partnership -- DEP sent
| etters describing nonconpliance observed during Round 1
inspections that were intended to establish baseline
conpl i ance anong participants in the initiative. Each
letter explicitly stated that it did not constitute a
formal enforcenment action, but that it could serve as
the basis for future enforcenent action if the printer
failed to correct the nonconpliance described within 30
days.

C) BWSC notification to Potentially Responsible

Parties that a site to which they have a connection wll
be placed on a |list of hazardous waste sites.
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5. Under the adm ni strative enforcenent process, unless at
| east one precondition for assessnent of an admnistrative
penalty exists, as described in ERG Section I11.C 1., a
witten notice alleging nonconpliance nust be the initial
enf orcenent response to nonconpliance rather than assessnent
of a penalty.

6. | nst ances of nonconpliance falling within the categories
listed in ERG Section IV - Presunptions for H gher Level

Enf orcenent are presumed to warrant an enforcenment response
whi ch i ncl udes consequences nore severe than those resulting
fromissuance of a NON (e.g., admnistrative order, Penalty
Assessnent Notice, consent order (with or without a penalty),
permt or license sanction, or judicial prosecution). This
presunpti on may be overcone. However, at a mninum cases

i nvol ving such instances of nonconpliance nust be di scussed at
the RERC to determ ne appropriate enforcenent strategy.

7. As a general rule, whenever, during a reinspection, DEP
staff discovers that a regulated entity failed to conply fully
with a NON, and that additional violations, not previously
observed during the initial inspection, are evident, DEP will
address all nonconpliance through one enforcenent response.
The appropriate response will address the recurring or
continuing viol ations appropriately, and will, at a m nimum
provi de notice of, and require conpliance with the newy
observed violations. Exanples of this situation include:

a) During an inspection, DEP staff observes severa
violations that it appropriately addresses with a NON
Upon reinspecting for conpliance with the NON, DEP
observes that sonme of the original violations remain
uncorrected, and that sone new viol ati ons, never before
observed, now exist. The new violations, if otherw se
observed alone, would warrant a NON\. In this case, DEP
responds appropriately by seeking execution of a consent
order in which a penalty is sought for the recurring
violations, and notice is provided, and conpliance is
sought for all violations observed during the

rei nspection.

b) During an inspection, DEP staff observes several
violations that it appropriately addresses with a NO\
Upon reinspecting for conpliance with the NON, DEP
observes that sonme of the original violations remain
uncorrected, and that violations not observed during the
earlier inspection nowexist. A file reviewindicates
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that sone of the new violations were observed two years
ago and addressed then with a NON and sone were observed
three years ago and addressed with a NON. Because the
nonconpl i ance observed in past years and addressed with
a NON is evidence of a pattern of nonconpliance (see
definition of "pattern of nonconpliance"), DEP may seek
a penalty for those violations as well as the nost
recent violations. DEP thus responds appropriately by
seeki ng execution of a consent order in which a penalty
and conpliance is sought for all violations observed
during the reinspection.

C) During an inspection, DEP staff observes four

viol ations of requirenents all of which qualify to be
addressed by a Field NON, and issues a Field NON.  Upon
reinspecting for conpliance with the Field NON, DEP
observes that the violations originally observed remain
uncorrected. Odinarily, the uncorrected violations
woul d be appropriately addressed by issuance of an
Expedi ted PAN. However, in addition to the recurring
viol ations, several violations of requirenents not
qualifying for use of a Field NON are observed. DEP
responds appropriately by seeking execution of a consent
order in which a penalty (above EXPAN limts) is sought
for the recurring violations, and conpliance is sought
for all violations observed during the reinspection.

B. WRI TTEN NOTI CE ALLEG NG NONCOWVPLI ANCE

A witten notice alleging nonconpliance may take several
forms: Notice of Nonconpliance, a Field Notice of Nonconpliance,
an admni strative order or an admnistrative consent order. There

are significant differences between a NON and an order in content
and in the consequences for nonconpliance. The differences render
each type of notice appropriate for use in particular

ci rcunstances, and thus they nmay not be used indiscrimnately.

1. Not i ce of Nonconpli ance ( NON)

310 CVR 5.00, specifically at 5.12, prescribes that, in order
to assess a penalty for continued nonconpliance, a witten notice
al | egi ng nonconpl i ance nust specify:

a) the requirenment(s) with which the regulated entity
failed to conply;
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b) occasi on(s) on which the all eged nonconpli ance was
observed or discovered by DEP

C) a reasonabl e deadl i ne or deadlines by which the

regul ated entity is required either to
i) cone into conpliance with the requirenent(s)
described in the NON, or
ii) submt to DEP a witten proposal setting forth how
and when the regul ated entity proposes to conply with
the requirenent (s) described in the NON (310 CWR
5.12(2)).

The use of a NONis limted, and thus, a regulated entity does
not have a right to appeal a NON. 310 OWR 5.12(2) provides DEP two
options for how it may seek conpliance through a NON. Under the
first option, DEP may use a NON to require conpliance with a
requi rement when the nmeans or nmethod of conpliance is relatively
straightforward or specifically detailed by regulation. Under the
second option, DEP may use a NONto require a witten proposal
descri bi ng how and when the regul ated entity proposes to conply
when there is uncertainty about how and when a regul ated entity nmay
reasonably conply.

In those cases in which DEP wants to establish a legally
enf orceabl e deadline for conpliance or cessation of activity, or
where options for conpliance exist and DEP wants to specify the
ternms of conpliance, DEP should use an adm nistrative order, as
di scussed below. A regulated entity generally has the right to
appeal a unilateral order.

Failure to conply with a NONis not itself a violation of |aw
subject to a penalty, and thus DEP may not assess a penalty for
violation of a NON i ndependent of the violations cited within the
NON, as it may do for violating an order (discussed nore fully
below). However, a NONis legally very significant. If a
regul ated entity fails to conply with a NON within a prescribed
deadline, the Penalty Statute enables DEP to assess an
adm ni strative penalty for each day of nonconpliance with the
requirenment(s) cited in the NON counting fromthe date the
regul ated entity received the NON

A Field NON (FNON) is an abbreviated formof NON used to
address a limted nunber of specifically identified violations, and
may be issued in the field at the tinme of inspection. The FNON has
the sanme legal force and effect as a NON. [NOTE: Staff shoul d
consult specific guidance on the use of FNONs for nore detailed
i nformation. ]
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2. Adm ni strative O der

Li ke a NON, an admni strative order requires a regul ated
entity to take appropriate action to achieve and/or to nmaintain
conpliance with statutory or regulatory requirenents by a specific
date(s). An admnistrative order, however, differs froma NON in
content and significance, and consequently, an order issued
unilaterally by DEP is subject to adjudicatory appeal. [NOTE: As
di scussed bel ow, a consent order is not subject to appeal since it
constitutes an agreenent between DEP and a regulated entity.]

An order, rather than a NON, nust be used when DEP requires:

* conpliance by a particular nmeans or method not already
specifically prescribed in detail by |law or regul ation;

* subm ssion of information, a schedule or other action
beyond what is specifically prescribed in detail by |aw
or regul ation;

* correction of nonconpliance by a | egally enforceabl e
deadline (generally to prevent further harmor risk of
harm and/ or

* cessation of an activity pending regul ated entity's
return to conpliance.

An order, rather than a NON, should be used when:

* DEP observes numerous viol ations involving different
prograns, especially where Qass | violations are
evi dent ;

* DEP oversight of regulated entity's return to conpliance

is required; and/or

* a substantial anount of tine is required for the
regul ated entity to return to conpliance.

In addition to the differences in content between a NON and an
order, the consequences for nonconpliance with an order are nore
severe than for nonconpliance with a NON. DEP adm nistrative
orders are issued under the authority of |aws which state that
violation of a DEP order constitutes violation of the | aw.
Therefore, once an order is effective, failure to conply with it
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constitutes additional grounds for further enforcenent action,
i ndependent of enforcenent for underlying violations.

An adm ni strative order issued unilaterally may generally be
ef fective and enforceabl e i medi ately upon i ssuance only in those
cases invol ving:

* hazar dous waste in which DEP finds that an inmm nent
threat to public health, safety, welfare, or to the
environment could result pending delay in conpliance
(MGL. Chapter 21C, Section 11 and 310 CWR 30.020);

* rel eases or threats of release of oil or hazardous
material in which DEP finds an i mm nent hazard exists or
could result pending delay in conpliance (MG L. Chapter
21E, Section 10(b) and 310 CVR 40.0010) [NOTE: An order
i ssued pursuant to MG L. Chapter 21E, Section 10(b) is
specifically excluded fromthe definition of
"adm ni strative order" in ERG Section II1]; and

* viol ation of drinking water requirenments pursuant to
MG L. Chapter 111, Section 160 and 310 CWR 22. 00.

Al'l other unilateral adm nistrative orders becone effective and
enforceable only after all required adjudi catory hearing procedures
have been conpleted (i.e, either when no hearing has been requested
within the prescribed deadline, when the case has been settl ed by
agreenent of the parties, or when a final decision has been
rendered.).

Per Comm ssioner's Directive effective March 1, 1993, al
enforcenment appeals are to be resolved w thin one year of filing.
[ NOTE: Staff should consult specific programstatutes to determ ne
preci se conditions for appeal in each program ]

In order for nonconpliance with requirenments cited in an
adm ni strative order or consent order to be subject to future
admni strative penalties, the order nust incorporate all elenents
of a NON outlined in ERG Section I11.B.1. above:

a) the requirenment(s) with which the regulated entity
failed to conply;

b) occasi on(s) on which the all eged nonconpli ance was
observed or discovered by DEP

c) a reasonabl e deadl i ne(s) by which the regul ated entity
is required either to
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i) conme into conpliance with the Requirenent(s), or
ii) submt to DEP a witten proposal setting forth how
and when the regul ated entity proposes to conply.

3. Adm ni strati ve Consent O der

A consent order is an admnistrative order, the terns of which
have been agreed to by a regulated entity and DEP. As such, a
consent order has the sane legal force and effect as a valid,
enforceabl e order. However, since a consent order constitutes an
agreenent with a regulated entity, it is not subject to appeal.

Pursuant to DEP Policy and Quidelines for Settling G vil
Adm nistrative Penalty Cases (PCLI CY ENF-90.002), negotiation and
execution of a consent order to resolve enforcenent cases are
preferred over issuing an order unilaterally. [NOTE: Refer to
PCLI CY ENF-90. 002 for specific guidance, and note that POLICY ENF-
90.002 is enforcenent sensitive and not a public docunent. ]

When an order has been issued unilaterally and appeal ed, a
consent order may be used to resolve the appeal.

C. ADM N STRATI VE PENALTY

MG L. Chapter 21A Section 16 grants to DEP the authority to
assess civil adm nistrative penalties upon persons who violate the
requi rements of environnmental |aws enforced by DEP. Regul ations
i npl enenting such authority were promul gated on June 26, 1986,
becane effective on Septenber 2, 1986, and are codified at 310 CWR
5. 00.

The Legi slature gave DEP this authority because it recogni zed
that the Attorney CGeneral's office and the courts did not have the
resources to penalize many violations that shoul d be penalized.

In those cases described in ERG Section IV, Presunptions for
H gher Level Enforcenent, the use of admnistrative penalties
shoul d be considered a relatively routine sanction, not an extrene,
"last-resort” step. One inportant purpose in assessing
admni strative penalties is to prevent small, currently harni ess
probl ens frombecom ng | arge, harnful ones. Admnistrative
penalties are also an effective enforcenent tool which nay be used
to:
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* pronote environnental conpliance and hel p protect public
health by deterring future violations by the violator
and other regulated entities;

* ensure that violators do not obtain an unfair economc
advant age over their conpetitors who nmade the necessary
expenditures to conply in a tinely manner by renoving
econom c benefit realized as a result of nonconpliance;
and

* encourage regul ated entities to adopt environnental ly
beneficial techniques in order to mnimze potentia
liability, including: pollution prevention, recycling,
source reduction and resource conservati on.

1. Preconditions for Assessnent of An Adm nistrative
Penal ty

As noted above, the Penalty Statute and Regul ati ons provide
t hat when DEP responds to nonconpliance adm nistratively, it mnust
do so either by issuing a witten notice all eging nonconpliance or
by assessing an admni strative penalty. The Penalty and Statute
set forth a general rule that upon discovering nonconpliance, DEP
may assess an admnistrative penalty, subject to certain
exceptions, only after DEP has issued a witten notice of such
nonconpl i ance and provi ded a reasonabl e opportunity for the
regul ated entity to return to conpliance.

The Penalty Statute and Regul ations set forth exceptions to
the general rule, however, by providing that DEP nmay assess a
penal ty, wi thout having issued a prior witten notice of
nonconpliance, if the failure to conply:

a) is wllful, and not the result of error; or
b) is part of a pattern of nonconpliance; or

C) resulted in significant inpact on public health, safety,
wel fare or the environnent; or

d) consisted of failure to pronptly report to DEP any

unaut hori zed di sposal of hazardous waste, as defined in MG L.
Chapter 21C, or any unauthorized rel ease or discharge of
hazardous nmaterial, as defined by MG L. Chapter 21E
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[NOTE: Refer to ERG Section VMI-A Preconditions for Assessnent of
A Gvil Admnistrative Penalty, for detailed guidance on the use of
each of these four preconditions.]

2. Factors Applied in Determni ng Anbunt of An
Adm ni strative Penalty

Whenever DEP seeks to assess an admnistrative penalty, the
Penalty Statute and Regul ations (310 CVR 5.25) require DEP to
consider specific factors in determning the anmount of each
penal ty:

a) the actual and potential inpact on public health,
safety, and welfare, and the environnent, of the
nonconpl i ance;

b) the actual and potential damages suffered, and actual or
potential costs incurred, by the Commonweal th, or by any other
person, as a result of the nonconpliance;

[NOTEE M G L. Chapter 21E enables the Secretary of the
Executive Ofice of Environnental Affairs to recover

Nat ural Resource Damages for release of oil or hazardous
materials in addition to any penalties assessed for
nonconpl i ance. ]

C) Whet her the person took steps to prevent the
nonconpl i ance;

d) Whet her the person took steps to pronptly return to
conpl i ance;

e) Whet her the person took steps to renmedy and mtigate
what ever harm m ght have been done as a result of the
nonconpl i ance,;

f) Whet her the person has previously failed to conply with
any regul ation, order, license, or approval issued or adopted
by the Departnent, or any |aw which the Departnent has the
authority or responsibility to enforce;

0) Maki ng nonconpl i ance nore costly than conpliance [ NOTE
Refer to DEP Quidelines for Evaluating Econom c Benefit --
UNDER DEVELOPMENT] ;
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h) Deterring future nonconpliance;

i) The financial condition of the person who woul d be
assessed the Penalty [NOTEE Refer to DEP Quidelines for
Evaluating dains of Inability to Pay -- UNDER DEVELOPMENT];

1) The public interest; and

k) Any ot her factor(s) that reasonably nmay be considered in
determning the anount of a Penalty, provided that said
factor(s) shall be set forth in the Penalty Assessnment Noti ce.

3. CGeneral Quidelines Pertaining to Cal cul ati on of
Adm ni strative Penalties

The foll ow ng gui dance is consistent with, and shoul d be
considered in conjunction with the DEP Quidelines for Calculating
Adm nistrative Penalties (PCOLICY ENF-90.001). Staff should refer
to POLI CY ENF-90. 001 for nore detail ed guidance in support of each
of the follow ng guidelines.

a) When cal cul ating an adm nistrative penalty, in each case
all upward adjustnents should be nade to determ ne the

regul ated entity's maxi mum potenti al penalty exposure, as that
termis defined in ERG Section Il, prior to any downward

adj ustments being nmade on the basis of mtigating factors.

b) The burden to denonstrate inability to pay a penalty
rests on the regulated entity. |If the regulated entity fails
to provide sufficient witten docunentation to support its
claim alleged inability to pay should not be considered in a
penal ty assessnent determnation. [NOTE. Refer to DEP Policy
in Evaluating Dains of Inability to Pay -- UNDER DEVELOPMENT]

C) If a regulated entity satisfactorily denonstrates an
inability to pay an appropriate penalty, in whole or in part,
the next step prior to a dowmward adjustnent for inability to
pay shoul d be consideration of an alternative paynent plan, as
that termis defined in ERG Section Il, to obtain the
prescribed penalty.

d) If a regulated entity satisfactorily denonstrates that
full payment of an appropriate penalty will significantly
inpede its ability to conply or performa renedi al neasure,
downward adj ustnments in the anmount of the penalty shoul d be
consi der ed.
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e) The Penalty Statute and Regul ati ons at 310 CVR 5. 25(7)
requi re DEP to consider naki ng nonconpliance nore costly than
conpliance in calculating the anmount of an adm ni strative
penalty. Use of the econom c benefit adjustnent factor
ensures that nonconpliance by the regulated entity is nore
costly than conpliance. It is neant at a mninumto renove
any econom c benefits resulting fromnonconpliance. An
estimate of economc benefit should be cal cul ated and added to
the gravity based penalty whenever there is an indication that
a violation resulted in an economc benefit to the regul ated
entity and it is reasonably possible to quantify the benefit.

4. Penalty Mtigation in Particular G rcunstances

The follow ng principles are intended to provide guidance: to
staff in howto consider the factors that the Penalty Statute and
Regul ations require DEP to apply in determning penalty amounts in
particul ar types of cases; and to Bureaus in the design of
conpr ehensi ve conpl i ance assurance strategies:

a) There are valid distinctions between snall and | arge
busi nesses that may warrant mtigating a penalty differently
between the two. [NOTE: Refer to DEP InterimUPolicy on
Conpliance Incentives for Small Busi nesses, (POLICY ENF-
97.002) . ]

b) There are valid distinctions between private

(hormeowner), commrercial and public regulated entities that may

warrant mtigating a penalty differently between them [NOTE
Refer to: DEP InterimPolicy on Conpliance Incentives for
Honmeowners [ UNDER DEVELOPMENT]; DEP InterimPolicy on

Conpliance Incentives for Minicipalities (PO.I CY ENF-97.003);

and PQOLI CY ENF. 95-001. ]

C) The exerci se of enforcenent discretion through penalty
mtigation is a valid neans of encouragi ng greater conpliance
by regulated entities through self-audits. [NOTE. Refer to
DEP InterimPolicy on Incentives for Self-Policing:

Envi ronnental Audit Policy (POLICY ENF-97.004).]

d) The performance of a suppl emental environnental project
(SEP) by a regulated entity is:

i) a valid denonstration of the existence of good

faith [NOTE: Refer to POLICY ENF-90.001.], and as such
may be used to mtigate a penalty anount;
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ii) in the public interest [NOTEE Refer to POLI CY ENF-
90.001).], and as such, may be used to mtigate a
penal ty; and

iii) a valid nmeans of pronoting certain goals, including
environnmental justice, pollution prevention, source
reduction and resource conservati on.

[ NOTE: Refer to DEP InterimPolicy on Suppl enent al
Envi ronnental Projects (POLI CY ENF-97.005)] .

D. LICENSE OR PERM T SANCTI ONS

Suspensi on or revocation of an approval previously issued by
DEP may be necessary or appropriate in order to address the source
of a nonconpliance problemeffectively, particularly in cases in
whi ch either:

* the actual or potential harm posed by continued
nonconpl i ance i s high, and/or

* ot her enforcenent options have previously been used, and
been insufficient to induce conpliance or deter repeated
nonconpl i ance.

This option may be used al one, or together w th other
enforcenent options. Relevant provisions in programspecific
statutes, regul ations and/or approvals identify the perm ssible
grounds for suspension or revocation which vary between prograns.

Note that only DEP may suspend or revoke an approval that it
has i ssued, and that suspension or revocation of an approval nust
be in the formof an admnistrative order or consent order. |If an
order is issued unilaterally, suspension or revocation of an
approval is generally effective and enforceable only after al
requi red adj udi catory hearing procedures have been conpleted (i.e.,
ei ther when no hearing has been requested within the prescribed
deadl i ne, when the case has been settled by agreenent, or when a
final decision has been rendered).

The only cases in which suspension or revocation is effective

and enforceabl e i medi atel y upon issuance of a unilateral order are
t hose cases where:
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* DEP finds that an immnent threat to public health,
safety, welfare, or to the environnment could result from
hazar dous waste viol ati ons pendi ng avoi dable delay in
conpliance, pursuant to MG L. Chapter 21C, Section 11
and 310 CWR 30. 020; and

* the revocation, suspension or refusal to renew is based
solely upon failure of the regulated entity to file
tinmely reports, schedules, or applications, or to pay
lawful |y prescribed fees, or to maintain insurance
coverage as required by any |law or by regul ati on,
pursuant to MG L. Chapter 30A, Section 13(3).

E. JUDI C AL ENFORCEMENT OPTI ONS

1. G vil Judicial Prosecution

ERG Section VI1 describes specifically the types of cases and
criteria to consider for referral to the Ofice of the Attorney
General ("AG') for civil judicial prosecution. However, as a
general matter, cases involving the follow ng situations should be
considered for referral to the AG for civil judicial prosecution

* the violation or threat to public health, safety and
wel fare, or the environnent is so serious that
adm ni strative processes are inappropriate;

* adm ni strative processes have al ready been used and have
not been sufficiently effective to i nduce the regul ated
entity to respond appropriately;

* | egal issues raised are of such value that they should
be litigated in court in order to establish |egal
precedent; or

* attachnments of property or other up-front financia
security should be sought because of potentially |arge
costs to the Commonweal t h.

A case referred to the AG does not autonatically have to be
handled in its entirety by the AG In appropriate cases, it is
perm ssi bl e to handl e sone aspects of a case through the judicial
process, and other aspects handl ed through the admnistrative
process. Wien a case is considered for judicial referral at the
Case Screening Commttee, discussion should include consideration
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of whether the AGw Il handle the case in its entirety or not.
Wien a case is handled jointly, the division of effort should be
careful Iy coordi nated between DEP and the AG

Gvil judicial prosecution has several advantages. In the
event of an energency, a judge can generally be found on short
notice to hear the case, and inpose sone formof injunctive relief.

Sanctions for violation of a court order are nore severe than for
violation of admnistrative actions. Effectively conpelling a
regul ated entity to respond appropriately has a high deterrent
val ue, and may result in DEP conserving its enforcenment resources.

This option al so has sone di sadvantages. Court proceedi ngs
are subject to nore stringent rules of procedure and evi dence than
those in force in admnistrative proceedings. Therefore, preparing
a case for court requires a conmtnent of effort and resources from
both DEP and the AG In addition, the AG on behalf of DEP, nust
conpete with others for the tinme and resources of the court, and
must be able to persuade the judge about what is necessary and in
the public interest.

In determ ning an appropriate enforcenent response, DEP staff

shoul d consider the value of the foll owi ng enforcenent nmechani sns
that are available through civil judicial prosecution.

a) I njunctive Relief

Injunctive relief, in the formof a tenporary restraining
order, prelimnary injunction, or permanent injunction, as defined
in ERG Section Il, may be appropriate in cases:

* involving a significant release or threat of significant
rel ease of oil or hazardous material, or significant
harm or threat of significant harminvol ving violation
of hazardous waste or drinking water requirenents;
and/ or

* in which activity nust be i mediately halted, or
imediately initiated, to respond adequately to a
significant threat to public health, safety, or welfare,
or the environnent; and

* in which a witten admnistrative notice alleging
nonconpl i ance either will not be sufficient to induce a
regul ated entity to respond i nmedi ately and
appropriately, or will otherw se not be an appropriate
enf orcenent response.
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b) Gvil Judicial Penalty

| mposition of a civil penalty by a court requires referral
of the case to the AG In addition to prosecuting cases on behal f
of DEP, the Attorney CGeneral and |local D strict Attorneys have the
right to seek a civil penalty in court independent of any
recommendati on by DEP

I n consi dering whether to recormend a case to the AGfor a
civil judicial penalty, one nust note that assessnent of a civil
admni strative penalty precludes inposition of a civil penalty by a
court, and conversely, inposition of a civil judicial penalty
precl udes assessnent of a civil admnistrative penalty. |Inposition
of a civil penalty by a court also precludes crimnal prosecution.

| mposition of a civil penalty by a court has sone advant ages.
The chief advantage is that in many cases, the potential anmount of
the penalty is much greater than that available with civi
admni strative penalties. Al so, a court-inposed penalty attaches
t he added stigma associated with having a penalty assessed by a
court rather than by an adm ni strative agency.

A civil penalty inposed by a court is an option that is
available in all cases to the extent appropriate and avail abl e.
The option is particularly appropriate in cases in which:

* a civil admnistrative penalty is inappropriate, or
appropriate but would be too ow due to limtations
i nposed by the Penalty Statute and Regul ations;

* viol ations caused, or potentially could have caused
significant actual harmto public health, safety or
wel fare, or the environnment has occurred,;

* t he occurrence of violations can be proved by a
preponder ance of the evidence; or

* crimnal prosecution if not appropriate or avail able
based on the evidence of the case.

[NOTE: Refer to ERG Section VIl for detail ed gui dance concerni ng
criteria for referral for civil prosecution.]

c) Cost Recovery
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If DEP or its contractor conducts assessnent, contai nnent
and/ or renoval action pursuant to MG L. Chapter 21E, DEP may seek
recovery of these costs, and may recover up to three tinmes the
actual anount of these costs under certain circunstances. This
option requires referral of the case to the Ofice of the Attorney
CGeneral. [NOTE: Refer to ERG Section X - Quidance on Applying
Enf orcenent Actions Unique to MG L. Chapter 21E, schedul ed for
devel opnent by Septenber 15, 1997.]

d) Conpensation for Danage to Natural Resources

If a release or threat of release of oil or hazardous material
resulted in injury to, or destruction or |oss of natural resources,
DEP may seek damages for such injury, destruction, or |oss,
pursuant to MG L. Chapter 21E, and the Conprehensive Environnental
Response and Liability Act (CERCLA), Section 107(a)(4)(D. Such
damages may include the costs of assessing and evaluating injury,
destruction, or loss. DEP nmay seek such damages regardl ess of
whet her or not DEP or its contractor conducts assessnent,
contai nment, and/or renoval action. This option requires referral
of the case to the Ofice of the Attorney CGeneral. [NOTE Refer
to ERG Section X - @Quidance on Applying Enforcenent Actions Uni que
to MG L. Chapter 21E, schedul ed for devel opnent by Septenber 15
1997. ]

2. Cimnal Prosecution

Crimnal prosecution requires referral of the case to the
AG In addition to prosecuting cases on behalf of DEP, the
Attorney Ceneral and local D strict Attorneys have the right to
initiate crimnal prosecution independent of any recommendati on by
DEP.

I n consi dering whether to recommend a case to the Attorney
General for crimnal prosecution, one nust note that inposition of
a civil penalty by a court precludes crimnal prosecution, and
conversely, a crimnal conviction precludes assessnent of a civil
judicial penalty.

ERG Section VI1 describes specifically the types of cases and
criteria to consider in referring cases to the AGfor crimna
prosecution. However, as a general matter, crimnal prosecution
shoul d be considered in cases in which:

* t he occurrence of violations can be proved in court
beyond a reasonabl e doubt;
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* the violations actually caused, or potentially could
have caused, significant harmto public health, safety,
or welfare, or the environnent;

* the violations were the result of wllful ness and/or
negli gence and/or indifference so serious that society
shoul d respond by inposing the stigma and puni shnent
associ ated with being convicted of a crine.

The chi ef advantage of crimnal prosecution is that it is the
only option for which inprisonnent is a possible punishnent. As
such, it carries the greatest deterrent value of any other
enforcenment nechanism Also, it is the only option that attaches
the stignma associated with being "convicted" of a "crine".

Crimnal prosecution has several disadvantages. A person may
be found guity of a crimnal charge only if guilt is proven beyond
a reasonabl e doubt. This is a very stringent standard, and is very
resource intensive to neet. Evidence nust not only be sufficient
to neet the standard, but nust al so be obtained in accordance with
strict rules designed to protect constitutional rights.

Substantial effort, tine and resources, and careful coordination
bet ween DEP and the AG nust be devoted to a case in order to obtain
t he necessary evidence in conpliance with these rules. In
addition, the AG on behalf of DEP, nust conpete with others for
the time and resources of the court, and nust be able to persuade

t he judge about what is necessary and in the public interest.

F. FEDERAL ENFORCEMENT OPTI ONS [ RESERVED|

G  CHAPTER 21E ENFORCEMENT OPTI ONS

This subsection briefly describes enforcenent nechani sns that
are unique to MG L. Chapter 21E and the Massachusetts Conti ngency
Pl an, 310 CWR 40.0000. These nechani sns are used in situations
where DEP seeks to conpel potentially responsible parties (PRPS) to
conduct appropriate response actions. [NOTE More specific
gui dance, Quidance on Applying Enforcenent Actions Unique to MG L.
Chapter 21E, is schedul ed to be devel oped by Septenber 15, 1997,
and wll be incorporated as an addendumto the ERG ]

The enforcenment nechani sns di scussed in this subsection may be
issued to PRPs wi thout DEP being required to establish that a
regul ated entity is responsible pursuant to MG L. Chapter 21E
However, in order to issue admnistrative orders pursuant to MG L.
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Chapter 21E, Section 10(b) and admnistrative penalties for
violations of MG L. Chapter 21E, DEP nust first establish that a
regul ated entity is responsible pursuant to MG L. Chapter 21E

1. Noti ce of Responsibility (NOR)

A Notice of Responsibility (NOR) is a witten notice informng
a regulated entity that it is potentially |iable under MG L.
Chapter 21E, Section 5(a) for a release or threat of release. A
NOR general ly includes a brief statenent explaining why DEP
believes the recipient is responsible. Field NORs are included in
this category.

A NOR does not refer to a large mailing that inforns a group
of PRPs of an inpending deadline even if the mailing includes a
general statenent indicating that a person nmay have a connection to
a site that may nmake them potentially |iable.

2. Noti ce of Response Action ( NORA)

A Notice of Response Action (NORA) infornms PRPs in witing
that DEP intends to undertake one or nore actions to assess,
contain or renove a release or threat of release of oil or
hazardous materials by a certain date. NORAs generally provide
PRPs one | ast opportunity to performwork before DEP spends public
funds to do so. A DEP threat to take action nust be supported by a
definite commtment by DEP to spend public funds to performthe
work if the PRP fails to do so.

A NORA may be issued prior to, or in conjunction with a Notice
of Intent to Mobilize (NOM (fornerly referred to as a Notice of
Commencenent of Wrk (NOCW). The NOMinforns property owners
that DEP intends to enter property on a specified date to conmence
a response action.

3. Notice of Audit Findings (NOAF)

A Notice of Audit Findings (NOAF) provides witten notice of
the results of an audit conducted pursuant to Subpart K of the
Massachusetts Conti ngency Pl an, including notice of violations or
deficiencies in a response action identified by DEP during an
audi t .
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4. Request for Information (RFI)

A Request for Information (RFlI) is a request issued by DEP to
any person for docunents or information relating to a | ocation,
site or vessel where oil or hazardous material is, or mght be
|ocated. RFIs are issued pursuant to MG L. Chapter 21E, Sections
2, 4 and 8, and 310 CGWR 40. 0165.

5. Chapt er 21E Section 10(b) O der

M G L. Chapter 21E, Section 10(b) enables DEP to issue orders
to remedy an "immnent hazard", to apply for a permt to conduct
response actions, or to conduct response actions at a listed site.
An order issued pursuant to MGL. Chapter 21E, Section 10(b) is
not appeal able. However, a regulated entity subject to a Section
10(b) order may seek reinbursenent fromthe Commonweal th after
complying with the order provided that it was not already |iable
pursuant to MG L. Chapter 21E to performa response action.

6. Cost Recovery Demand Letters

A Cost Recovery Demand Letter is any witten demand for
paynment of costs incurred by DEP in conducting a response action.

7. Li ens

A Lien refers to a witten notice filed with a Registry of

Deeds asserting DEP's claimof a lien on a property for response
action costs owed pursuant to MG L. Chapter 21E.

8. Noti ce Revoking DEP Pernits

A Notice Revoking DEP Permts refers to a witten notice
i ssued pursuant to MG L. Chapter 21E, Section 3B suspendi ng or
revoking DEP permts for failure to pay annual conpliance fees
required pursuant to MG L. Chapter 21E

9. Notice of Determ nation Voiding a Response Action
Qut cone

A Notice of Determnation Voiding A Response Action Qutcone
refers to a witten notice that DEP has determ ned that a response
action has not been conpleted at a site. Such notice is issued
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after DEP issues a Notice of Nonconpliance and/or Audit Finding,
and i s appeal abl e.

V. PRESUMPTI ONS FOR H GHER LEVEL ENFORCEMENT

In the follow ng situations, it is presumed that an NON i s not
an appropriate response to nonconpliance, and that higher |evel
enforcenment should be taken. As defined in ERG Section II, higher
| evel enforcenent is any enforcenent response with consequences
nmore severe than those resulting froma NON, and includes
admni strative orders, Penalty Assessnment Notices, admnistrative
consent orders (wWth or without a penalty), permt or |icense
sanctions, and civil and crimnal judicial prosecution.

The presunption of higher |evel enforcement nay be overcone.
However, at a mninum cases involving the follow ng situations
shoul d be discussed at the RERC to determ ne appropriate
enforcenent strategy, and nmay be referred to the CSC for review,
unl ess they are explicitly excluded fromthose review processes.

This list is not exclusive or exhaustive, and shoul d not
operate to limt evaluation of any cases for higher |evel
enforcenment. H gher |evel enforcenment nmay be appropriate for
serious or repetitive environnental violations other than those
listed below During the one-year interimperiod, this list may be
suppl ement ed by exanples identified during RERC case revi ews and
t hrough further discussion by the Bureaus.

A NON PREVI QUSLY | SSUED

Cases in which a NON has previously been issued to a regul ated
entity for violation of the sanme requirenment(s) observed presently,
and the regul ated entity:

1) failed to conply within the deadline specified in the
NON, or with the Requirenent(s) described in the NON, or

2) failed to submt a proposal for returning to conpliance
within the deadline specified in the NO\, or

3) continued or repeated nonconpliance w th Requirenent(s)
described, or after the deadline specified in the NON
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B. WVICOQLATI ON OF ORDERS, CONSENT ORDERS, JUDI Cl AL
DECREES

Cases involving violations of outstanding admnistrative
orders or consent orders or judicial decrees.

C. CLASS | VIQLATIONS - $25,000 PENALTY LIMT

Cases involving the types of violations, the nature of which
the Legislature considers to be especially serious, as evidenced by
its establishing a maxi num potential penalty of $25,000 per day in
MG L. Chapter 21A Section 16 (i.e., Cass | Violations):

1) Any rel ease, discharge or disposal of material into the
environment wi t hout approval of DEP, or in a manner not
approved by DEP, whenever such rel ease, discharge or disposa
requi res the approval of DEP

* Abandonnent of hazardous waste; [ BWP/ BW5C]

* D scharges subject to NPDES permt wthout a
permt; [BRP]

* G oundwat er di scharges greater than 10,000 gall ons
per day without a permt; [BRP]

* | ndustrial groundwater discharges without a permt;
[ BRP]

* D sposal of wasterwater sludge or septage w thout

authorization or an unrestricted use
classification; [BRP]

* Excess air em ssions discovered through Excess
Em ssions Reports from Conti nuous Em ssions
Moni toring Systens; [BWP]

* Air em ssions of toxics caused by illegal storage
and resulting in fires or evacuation of persons;
[ BWP] .

2) Engagi ng i n any business or activity wthout a |icense
or other approval from DEP whenever engaging in such busi ness
or activity requires such license or approval by DEP;
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* Perform ng an | medi ate Response Action that
requi res approval from Bureau of Waste Site
A eanup; [ BWS(C

* Violation of orders or permt conditions specifying
terns of renedi al response undertaken pursuant to
M G L. Chapter 21E; [ BW5C]

* Unpermtted alterations of wetlands above
per f ormance standards required by regul ati on; [BRP]

* Qperating a comerci al hazardous waste facility
(including recycling) without a |icense even though
all activities on site occur in conpliance with
regul atory requirenents; [BW]

3) Failure to pronptly report to DEP each unaut horized
di sposal of hazardous waste, as defined by MG L. Chapter 21C

* Failure to report unauthorized di sposal of
hazardous waste in quantities within reportable
quantity limts established in 310 GWR 40. 0350.
[ BWP]

4) Failure to pronptly report to DEP each unauthori zed
rel ease or discharge into the environnment of hazardous
materials, as defined by MG L. Chapter 21E

* Failure to notify of a release posing an i mm nent
hazard; [BW5(C

* Failure to notify of a release that caused or is
causi ng substantial or visible harm [BW5(C

* Failure to notify of large releases (greater than
10 tinmes the reportable quantity limts); [BW(

* Pattern of failing to notify of rel eases above
Reportable Quantities (e.g., oil deliveries);
[ BVWEC]

* Failure to notify of a threat of release that could

result in an imm nent hazard. [BW5(
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D. SITUATIONS OF AN ESPECI ALLY SERI QUS NATURE ( NO
PREVI QUS NON REQUI RED)

Cases involving situations, the nature of which the
Legi sl ature considers to be especially serious, as evidenced in
MG L. Chapter 21A, Section 16, by its enabling DEP to assess an
admni strative penalty in these situations w thout having first
issued a witten notice alleging nonconpliance:

1) Failure to conply is willful, and not the result of
error;

* Abandonnent of hazardous waste; [ BWP/ BW5C]

* Hazar dous waste generator substantially exceeds
accumul ati on quantities and/or perm ssible
accumul ati on periods; [BW]

* Devel oper alters a wetland without first obtaining
an order of conditions or other required approval.
[ BRP]

2) Failure to conply is part of a pattern of
nonconpl i ance;

* Pattern of failing to notify of rel eases above
reportable quantity limts established in 310 CW\R
40.0350 (e.g., oil deliveries); [BW(

* Persistent failure to conplete planning
requi rements of the Toxics Use Reduction Act and
regul ati ons; [BWP]

3) Failure to conply resulted in significant inpact on
public health, safety, welfare or the environnent; or

* Qdor violations fromwastewater treatnment plants or
landfills. [BWP]

4) Failure to conply consisted of failure to pronptly
report to DEP unauthorized di sposal of hazardous waste
pursuant to MG L. Chapter 21C, or unauthorized rel eases of
hazardous materials pursuant to MG L. Chapter 21E
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* Failure to report unauthorized di sposal of
hazardous waste in quantities within reportable
quantity limts established in 310 GWR 40. 0300;
[ BWP]

* Failure to notify of a rel ease posing an inm nent
hazard; [BW5(C

* Failure to notify of a release that caused or is
causi ng substantial or visible harm [BW(C

* Failure to notify of large releases (greater than
10 x reportable quantities; [BWC(

E. | MM NENT HAZARD

Cases involving an i nm nent hazard or other threat where
action cannot be responsibly del ayed or deferred pending full
conpletion of admnistrative or judicial proceedings. [BW(

F. BWBC COST RECOVERY CASES

BWSC cost recovery cases, especially those in which:

1) DEP seeks to recover nore than $10,000 or will likely
spend nore than $100, 000;

2) DEP has spent or will likely spend nore than $10, 000 and
the regulated entity is in bankruptcy;

3) the statute of limtations for higher |evel enforcenent
is nearly expired and DEP has or could spend nore than $10, 000
or significant Nature Resource Danmages have occurred.

[ NOTE: These BWSC cases are not subject to RERC/ CSC revi ew
process. ]

G SI TUATI ONS THAT DO NOT' WARRANT H GHER LEVEL
ENFORCEMVENT

The follow ng situations are not considered to warrant higher
| evel enforcenent unless they are observed with other violations
whi ch do warrant higher |evel enforcenent. This list is not
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i ntended to be exclusive or exhaustive, and, as noted above, nmay be
suppl enent ed as experience dictates.

4ERG

1) Six or fewer violations of requirenments specifically
identified as qualifying for use of a FNON or EXPAN

2) Failure to obtain an air quality programLimted Pl an
Approval (310 CVR 7.02(2)(b));

3) Violations of record-keeping requirenments at autonotive
refinishers (310 GVR 7.03(13)(k)).
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